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Important Notice 

This text is an unofficial translation conducted at the University of Luxembourg in the 

framework of a research project on the transposition of the “Audiovisual Media 

Services Directive” in the Member States of the European Union.  

The original legal acts which Member States notified to the European Commission as 

national execution measures were retrieved from official national databases. In order 

to focus on the core of the research project, several national legal acts have been 

shortened to include only those provisions of relevance for the study. Subsequently, 

the modified acts were translated by a translation agency external to the university.  

The translations only serve the purpose of being an information source; there is no 

guarantee whatsoever that the translations correctly correspond to the original 

versions of the laws. Therefore, evidently, the texts have no legal value. The original, 

as well as the translated version of the legal acts, are available at: www.medialaw.lu, 

where additional information on the comparative study may be found.  
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Member State: Germany 

 

Telemedia Services Act (TMG) 

 

Official Journal: Bundesgesetzblatt 

 

 

Full citation: 

"Telemedia Services Act of 26 February 2007 BGBl. I, p. 179), that has recently been 

amended by Article 1 of the law of 31 May 2010 (BGBl. I, p. 692)." 

 

Status: Recently amended by Art. 1 of the law of 31/05/2010 I 692 

Article 1 of this law is conducive to the implementation of Directive 2000/31/EC of the 

European Parliament and the Council of 8 June 2000 on specific legal aspects concerning 

information society services, in particular electronic commerce, on the internal market,(OJ. 

EC L 178 p. 1). Article 1 § 5 no. 1 and 7 simultaneously conduce the implementation of 

Directive 2003/58/EC of the European Parliament and the Council of 15 July 2003 for the 

amendment of Directive 68/151/EEC of the Council regarding the disclosure obligations of 

certain types of companies (OJ. EC L 221 p. 13). The obligations stemming from Directive 

98/34/EC of the European Parliament and the Council of 22 June 1998 on an information 

procedure in the field of standards and technical regulations and of regulations for the 

information society services (OJ 204, p. 37), as amended by Directive 98/48/EC of the 

European Parliament and the Council of 20 July 1998 (OJ L 217 p. 18), were taken into 

account. 

 

 

Section 1 

General Provisions 

 

§ 1 Area of application 

(1) This law applies to all electronic information and communication services, insofar that 

they are not telecommunication services as in § 3 (24) of the Telecommunication Media Act, 

that deals entirely with the conveyance of signals over 

telecommunication networks, telecommunication supported services, as in § 3 (25) of the 

Telecommunication Act or on radio broadcasting, as in § 2 of the Interstate Treaty on 

Broadcasting (telemedia services). This law applies to all providers, including public sectors, 

regardless of whether the serves are charged for or not. 

(2) This law does not apply to the taxation domain. 

(3) The Telecommunications Media Act and the laws on the press remain unaltered. 
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(4) The special requirements, directed at the subject matter of the telemedia services, derive 

from the interstate treaty on broadcasting services and telecommunication media (Interstate 

Treaty on Broadcasting). 

 (5) This law does not apply to regulations in the field of international private law nor does it 

regulate the jurisdiction of the courts. 

(6) The special provisions of this law, concerning on-demand audiovisual media services, do 

not apply to services that 

1. are intended exclusively for reception in third countries and 

2. cannot directly or indirectly be received by the public with the customary commercially 

available equipment in a country within the scope of Directive 89/552/EEC of 3 October 1989 

of the Council for the coordination of certain laws and regulations of the Member States on 

television utilization (OJ. L 298 of 17/10/1989, p. 23), recently amended by Directive 

2007/65/EC (OJ. L 332, 18/12/2007, p. 27). 

 

 

§ 2 Definition of terms 

In terms of this law 

1. a service provider is any natural or legal person, who has his own or third-party 

telemedia services available or who facilitates access to them; in the case of on-demand 

audiovisual media services, a service provider is any natural or legal person, who effectively 

controls the choice and configuration of the subject matter on offer. 

2. an established service provider is any provider, who, by way of a fixed facility, offers or 

renders telemedia services indefinitely and in a business-like manner; the location of the 

technical facility on its own does not constitute the establishment of the provider, 

3. the user is any natural or legal person, who uses telemedia services, 

in particular, to obtain information or to make it accessible, 

4. telemedia distribution services are services that, in the process of data conveyance and 

without being specifically requested, simultaneously render the services to an unlimited 

number of users, 

5. commercial communication is every form of communication, which, directly or indirectly, 

promotes the sales of goods, services or image of a company, a miscellaneous organization 

or natural person, who carries out an occupational activity in commerce, business or craft or 

practices a freelance profession; the conveyance of the following does not as such embody 

any form of commercial communication: 

a) information that renders immediate access to the operational activity of the company or an 

organization or person, like in particular, a domain name or an electronic mail address, 

b) information relating to goods, services or image of a company, organisation or person, 

which is compiled in an independent manner, particularly when this is done without financial 

consideration. 

6. "On-demand audiovisual media services" are telemedia services with subject matter 

that in form and content are television-like, which are supplied by a service provider in a 
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prepared catalogue with listed options from which the user, at his individual request and at 

his own chosen point in time may make an on-demand selection. 

A legal entity is similar to a joint partnership equipped with the ability to acquire rights and 

incur liabilities. 

 

 

§ 2a Europe-based (country of domicile)  

(1) Within the scope of Directive 2000/31/EC of the European Parliament and the Council of 

8 June 2000 on certain legal aspects of the information society services, in particular, 

electronic commerce in the internal market (OJ. EC L 178 of 17/07/2000, p. 1), the based 

country of a service provider is determined by the country where he effectively operates 

from. This is the location where the hub of operational activities of the service provider, with 

regard to a specific telemedia service, is located. 

(2) Within the scope of Directive 89/552/EEC, it is determined that for audiovisual media 

services on-demand, the based country of the service provider is 

a) the location of the head office, meaning that the effective control over the audiovisual 

media service is carried out from there, and 

b) the location where a substantial part of the workforce, involved in the making available of 

the audiovisual media service, is working and where the location of the head office is, insofar 

that the effective control over the audiovisual media service is not carried out in a Member 

State of the European Union or in a third country; if it cannot be ascertained whether a 

substantial part of the workforce involved in the making available of the audiovisual media 

service is concentrated at a specific location, then the based country is determined by the 

location of the head office. 

(3) If the prerequisites of Section 2 (a or b) are not at hand, then, within the scope of 

Directive 89/552/EEC, the based land of the service provider is determined by the location 

where he at first started his occupation in accordance with the law of that country, provided 

that a permanent and real link to the economy of that country has been maintained. 

(4) Providers of audiovisual media services on-demand, with whom, pursuant to Sections 2 

and 3, no based land within the scope of Directive 89/ 552/EEC can be established, are 

subject to the German law, if they 

a) are using a satellite up-link based in Germany, or 

b) are using a satellite transmission capacity in Germany. 

 

 

§ 3 Country of origin principle 

(1) Service providers and their telemedia services based in the Federal Republic of 

Germany, according to § 2a, are subject to the requirements of German law, even when the 

telemedia services are made available in another country within the scope of Directives 

2000/31/EC and 89/552/EEC in a business-like manner. 

(2) The free movement of telemedia services that are made available or are rendered in a 

business-like manner by service providers in the Federal Republic of Germany, but who are 
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established in another country, which falls within the scope of Directives 2000/31/EC and 

89/552/EEC, are not restricted. Section 5 remains as it is. 

(3) The following, from Sections 1 and 2, remain unaffected: 

1. the free choice of law and proper venue, 

2. the rules on contractual obligations with regard to consumer contracts, 

3. legal regulations on the form of property acquisition and rights equivalent to real property, 

as well as the establishment, transfer, modification or the waiver of real rights in rem in 

immovable property and land rights, 

4. the law for the protection of personal data. 

(4) Sections 1 and 2 do not apply for 

1. the activity of notaries, as well as the activity of other professional occupations, insofar 

they also exercise public statutory work, 

2. representing clients and defending their interests in court, 

3. the legitimacy of unsolicited commercial communications by electronic mail, 

4. gambling activities, which involve wagering a stake with monetary value in games of 

chance, including lotteries and betting transactions, 

5. the requirements for distribution services, 

6. copyright, related protective rights, rights referred to in Directive 87/54/ EEC of the Council 

of 16 December 1986 on the legal protection of the topographies of semiconductor products 

(OJ L 24, p. 36) and Directive 96/9/EC of the European Parliament and the Council of 11 

March 1996 on the legal protection of databases (OJ L 77, p. 20) and on industrial property 

rights, 

7. the issuance of electronic money by institutions, in accordance with Article 8 sec. 1 of 

Directive 2000/46/EC of the European Parliament and the Council of 18 September 2000 on 

the taking up, pursuit of and prudential supervision of the business of electronic money 

institutions (OJ L 275, p. 39) exempted from the application of some or all of the provisions of 

this Directive and the application of Directive 2000/12/EC of the European Parliament and 

the Council of 20 March 2000 on the taking up and pursuit of the business of credit 

institutions (OJ L 126, p. 1), 

8. agreements or practises of those subject to the cartel law, 

9. the sections from §§ 12, 13a to 13c, 55a, 83, 110a to 110d, 111b and 111c of the 

Insurance Supervision Act and the Insurance Regulatory-Reporting Ordinance contain areas 

with regulations of the law on insurance contracts, as well as compulsory insurance. 

(5) The supply and provision of tele-media services through a service provider, who is 

established in another country, within the scope of Directives 2000/31/EC or 89/ 552/EEC, is 

subject to, notwithstanding Section 2, the restrictions of the national law, insofar that it 

upholds the protection of 

1. the public safety and order, especially in view of the prevention, investigation, detection 

and prosecution of crimes and offences, including the protection of minors or combating 

incitement to stir up hatred on grounds of race, gender, religion or nationality, as well as the 

violation of human dignity of individual persons, also the safeguarding of national security 

and defence interests, 



 
   

Project AVMS-Directive  www.medialaw.lu 
Member State: Germany - 6 - University of Luxembourg 

2. public health, 

3. to serve the interests of consumers, including the protection of investors against 

impairments or serious and grave dangers and to see that the measures that are in place, 

based on national law, remain in an appropriate relation to these protective goals. For the 

procedure to introduce measures under sentence 1 - with the exception of judicial 

proceedings, including any indictment and prosecution of crimes and offences, including 

sentence execution - the Article 3 sec. 4 and 5 of Directive 2000/31/EC and Article 3a sec. 4 

and 5 of Directive 89/552/EEC make provision for consultation and information obligations. 

 

 

Section 2 

Free admission and information obligations 

 

§ 4 Free admission 

Legally, telemedia services require no licensing and registration. 

 

 

§ 5 General information obligations 

(1) Service providers are obliged for business-like and usually paid for telemedia services on 

offer to keep the following information permanently available in an easily recognizable and 

directly accessible format: 

1. the name and address where they are established and additionally for legal persons, the 

legal status, the authorized representative and, if any information on the capital of the 

company is kept, the share or nominal capital and also, if not all payments to be made have 

materialized, the total outstanding amount(s), 

2. the details, which will enable a rapid electronic way of contact and direct communication 

with them, including the electronic mail address, 

3. in the case, that the service is offered or rendered in the context of an occupational 

activity, the details of the responsible regulatory authority, 

4. the commercial register, register of associations, register of partnerships or register of 

cooperative societies, in which they are registered together with the corresponding 

registration number, 

5. if the service, in the the performance of an occupation, as defined in Article 1 (d) of the 

Directive 89/48/EEC of the Council of 21 December 1988 on a general regulation for the 

recognition of university qualifications, which presents a minimum three-year vocational 

education (OJ EC L 19 p. 16), or in the meaning of Article 1 (f) of Directive 92/51/EEC of the 

Council of 18 June 1992 on a second general regulation for the recognition of occupational 

certificates of competence, as supplement to Directive 89/48/EEC L 209 p. 25, 1995 L 17 p. 

20), recently amended by Directive 97/38/EC of the Commission of 20 June 1997 (OJ EC L 

184 p. 31), is provided or rendered, then details on 

a) the chamber, to which the service provider belongs, 
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b) the legal professional title together with the country in which the occupational title was 

earned, 

c) the designation of the professional regulations and, in addition, how they can be accessed, 

6. in cases, where they are in the possession of a value added tax identification number, as 

in § 27a of the Value-Added Tax Act or a commercial identification number, as in § 139c of 

the Tax Code, to submit this number, also 

7. in the case of stock corporations, joint stock companies and companies with limited liability 

that find themselves in the process of liquidation or of winding-up, information in this regard. 

(2) Further information obligations, as ordered by other legislation, remain unaffected. 

 

 

§ 6 Specific information requirements for commercial communications 

(1) Service providers of commercial communications that are telemedia services or 

components of telemedia services must regard the following prerequisites: 

1. Commercial communications must be readily recognizable as such. 

2. The natural or legal person on whose behalf the commercial 

communications take place, must be clearly identifiable. 

3. Promotional offers, such as discounts, premiums and gifts, must be clearly identifiable as 

such and the conditions for their utilization must be easily accessible and also be stated 

clearly and unambiguously. 

4. Competitions or sweepstakes with a promotional nature must be clearly recognizable as 

such and the conditions of participation easily accessible and also clearly and unequivocally 

stated. 

(2) When commercial communications are sent by electronic mail, then neither the sender 

nor the commercial nature of the message may be concealed or kept secret in the heading 

and subject line. It is considered to be a disguise or concealment when the heading and 

subject lines have deliberately been designed in such a way that the recipient cannot detect 

any or misleading information about the real identity of the sender or the commercial nature 

of the message before inspecting the contents of the communication. 

 (3) The provisions of the law against unfair competition remain unaffected. 

 

 

Section 3 

Accountability 

 

§ 7 General principles 

(1) Service providers are responsible for their own information, which they keep available for 

use, in pursuance of the general laws. 
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(2) Service providers, as defined in §§ 8 to 10, are not required to monitor the information, 

which they transmit or store, nor to investigate the circumstances that indicate an illegal 

activity. Obligations to remove or block the use of information, as required from general laws, 

remain as they are, also in the case of non-accountability on the side of the service provider, 

in accordance with §§ 8 to 10. Telecommunications secrecy under § 88 of the 

Telecommunications Act must be respected. 

 

 

§ 8 Onward-relaying of information 

(1) Service providers are not responsible for external information that they pass on in a 

communications network or to those whom they provide user access, if they 

1. did not bring about the transmission relay, 

2. did not select the addresses for the information in the transmission relay and 

3. did not select or modify the information in the transmission relay. 

Sentence 1 does not apply if the provider deliberately collaborates with a user of his service 

to commit illegal actions. 

(2) The relaying of information, as stated in Section 1 and the facilitating of access to them, 

also comprise the automatic, short-term and intermediate storage of this information, insofar 

that this occurs only for the relaying of the transmission in the communication network and 

that the information is not stored for longer than required for the usual transmission. 

 

 

§ 9 Intermediate storage to accelerate relaying of information 

Service providers are not responsible for an automatic, short-term, intermediate storage, 

which serves the sole purpose of making the relaying of external information to other users at 

their request, more efficient, if they 

1. do not modify the information, 

2. keep to the access conditions of the information, 

3. observe the rules for the updating of information, as determined by widely-recognized and 

used industrial standards, 

4. do not come in conflict with the legal implementation of technologies for the collecting of 

data on the use of information, as determined by widely-recognized and used industrial 

standards, 

5. act without delay to, as prescribed, delete stored information or to block access to them, 

the moment they receive notice that the information at the original source of transmission 

had been removed from the network or that access to them had been blocked or that a 

judicial or administrative authority had ordered the removal or blocking. § 8 sec. 1 (2) applies 

accordingly. 
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§ 10 Storage of information 

Service providers are not accountable for external information, which they store on behalf of 

a user, provided that 

1. they have no knowledge of the illegal activity or information and, should a case of damage 

claims arise, they also have no information on the facts or circumstances from which the 

illegal acts or information became evident, or 

2. they suddenly acted to remove information or to block access to such information, the 

moment they became aware of such facts. 

Sentence 1 does not apply if the user is subordinate to the service provider or is supervised 

by him. 

 

 

Section 4 

Data protection 

 

§ 11 Provider-user relation 

(1) The provisions of this section do not apply to the collection and use of personal data of 

telemedia service users, provided the making available of such services 

1. in the service and employment relationship serves an exclusively professional or official 

purpose or 

2. if it occurs within or between non-public sectors or public sectors, exclusively for the 

control over work or business processes. 

(2) Users, for the purpose of this section, consist of any natural person that uses telemedia 

services, especially to obtain information or to make it accessible. 

(3) In the case of telemedia services that predominantly specialize in the conveyance of 

signals over telecommunication networks, for the collection and use of personal data of 

users, only § 15 sec. 8 and § 16 sec. 2(4) apply. 

 

 

§ 12 Fundamental principles 

(1) The service provider may only collect and use personal data for the making available in 

telemedia services, when the law, or any other legislation, which deals explicitly with 

telemedia services, allow it or when the user has agreed to it. 

(2) The service provider may, for the provision of telemedia purposes, only use collected 

personal data for other purposes, provided this law or any other legislation, which deals 

explicitly with telemedia services, allow it or when the user has agreed to it. 

(3) Unless specified otherwise, the current rules for the protection of personal data are to be 

applied, even if the data is not processed automatically. 
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§ 13 Obligations of the Service Provider 

(1) The service provider has to instruct the user in a generally understandable way at the 

beginning of the utilization process on the nature, scope and purpose of the collection and 

use of his personal data in countries outside the scope of Directive 95/46/EC of the 

European Parliament and the Council of 24 October 1995 on the protection of individuals in 

the processing of personal data and free movement of data (OJ EC L 281 p. 31) if such an 

instruction has not already taken place. In an automated process that allows for the later 

identification of the user, which is already in the preparation phase of a collecting and use 

process of personal data, the user is to be instructed at the beginning of this process. The 

content of the instruction must be available to the user for retrieval at any time. 

(2) Such consent can be declared electronically, if the provider makes sure that 

1. the user has given his consent consciously and unambiguously, 

2. the consent has been minuted, 

3. the user may retrieve the content of the consent at any time and 

4. the user's consent may be revoked at any time with future effect. 

(3) The service provider has to inform the user prior to the declaration of consent about the 

content of the law as in section 2(4). Section 1 (3) applies accordingly. 

(4) The service provider has to guarantee by way of technical and organisational 

precautionary measures, that 

1. the user may end the use of the service at any time, 

2. the personal data, which had been collected over the course of access or other usages, 

must be deleted immediately after the termination or, in the cases of section 2, be blocked, 

3. the user can hold the telemedia services responsible to prevent third parties from gaining 

unauthorised access, 

4. the personal data on the use of different telemedia services by the same user could be 

used separately, 

5. Data, according to § 15 sec. 2, can only be combined for settlement purposes and 

6. a utilization profile, as in § 15 sec. 3, cannot be combined with information to identify the 

physical person behind the pseudonym. 

Instead of deletion, as in sentence 1 (2), it can be blocked, if legal, statutory or contractual 

retention periods exclude deletion. 

(5) Transfer to another service provider is to be disclosed to the user. 

(6) The service provider must be able to make the use of telemedia services and the 

payment possible anonymously or under a pseudonym, insofar that it is technically possible 

and plausible. The user must be informed about this possibility. 

(7) The service provider must furnish the user, in accordance with § 34, with information on 

the Federal Data Protection Act, with information about the stored data on his person or his 

pseudonym, on his request. Information can be provided electronically if the user wishes so. 
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§ 14 Data on record 

(1) The service provider may only collect personal data of a user and only use it if they are 

necessary for the substantiation, content arrangement, or modification of contractual 

conditions between the service provider and the user on the use of telemedia services 

(stored data on record). 

(2) When instructed by the responsible authorities, the service provider may in some cases 

provide information on data on record, provided it is necessary in the context of law 

enforcement, the prevention of danger by the states' police officials, to meet the legal 

responsibilities of the constitutional protection agencies on national and provincial levels, of 

the Federal Intelligence Service, or the Military Intelligence Service, or the Federal Bureau of 

Investigation in its task to tackle threats of international terrorism or to enforce intellectual 

property rights. 

 

 

§ 15 Data on utility exploitation 

(1) The service provider may only collect and use the personal data of a user when this is 

required to facilitate the functions of the telemedia services utilized and subsequently to 

render the appropriate accounts (record of utilities used). User data are specific 

1. features to identify the user, 

2. information on the start and termination, as well as the extent, of the current utilization and 

3. information on exactly which telemedia services the user made use of. 

(2) The service provider may combine a user's data on the utilization of various telemedia 

services if this is useful for the drawing up of the user's billing statement. 

(3) The service provider may for advertising purposes, or market research or to set up a 

telemedia services user profile in line with the user's personal preferences, use a 

pseudonym, unless the user has objections. The service provider has to point out to the user 

that he has the right to object as part of the instruction, according to § 13 sec. 1. This user 

profile cannot be combined with information on the physical person behind the pseudonym. 

(4) The service provider may employ user data beyond the termination of service exploitation 

if this is required for the user's billing purposes (billing data). To comply with existing legal, 

regulatory or contractual retention periods, the service provider is entitled to block the data. 

(5) The service provider may relay billing data to other service providers or third parties, if 

this way of determining the remuneration and settlement of the user's account is required. If 

the provider has entered into a contract with a third party for the collection of the fee, he may 

relay to the third party such billing data, provided this is deemed necessary for this purpose. 

For market research purposes by other service providers, anonymous user data may be 

relayed. § 14 Sec. 2(2) is to apply accordingly: 

(6) In order to draw up a statement of account of telemedia services used, the media 

provider may not disclose time, duration, nature, content and frequency of certain telemedia 

services used by a user, unless the user requests a specified list of services for payment 

purposes. 

(7) The service provider may store account data, required for the drawing up of a specified 

list of special services on offer and that were utilized by the user on the user's request for not 
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longer than up to the end of the sixth month after issuing the bill. When payment claims 

within that deadline, or when requests for payment were not settled, then the account data 

may be further stored until the objection has been settled or the accounts receivable have 

been paid. 

(8) When the service provider obtains factual evidence that is still to be documented 

indicating that his services were used by certain users with the intention not to pay the 

account or only in part, then he may only make use of the personal information of this user 

beyond the termination of use, as well as the mentioned storage deadline as in Section 7, if 

this is required for purposes of legal prosecution. The service provider has to delete the data 

immediately if the conditions mentioned in sentence 1 do not apply any more or if the data is 

no longer needed for legal prosecution purposes. The affected user must be instructed as 

soon as this can be done without endangering the intended purpose of the measure. 

 

 

§ 15a The obligation to disclose information during unlawful acquisition of data 

If the service provider finds that stored recorded data or user service utilization data in his 

possession have been relayed unlawfully or that information unlawfully obtained by third 

parties, which seriously threatens to harm the rights or the legitimately protected interests of 

the user concerned, then § 42a of the Federal Privacy Act applies. 

 

 

Section 5 

Regulations on fines 

 

§ 16 Regulations on fines 

(1) Any person who infringes against regulations by intentionally, contrary to § 6 sec.2 (1), 

disguises or conceals the sender or the commercial nature of the message. 

(2) Any person who acts irregularly, intentionally or negligently 

1. contrary to § 5 sec. 1, who does not, not properly or not completely keep information 

available, 

2. contrary to § 13 sec. 1(1) or (2) who does not, not properly or not  

completely or not in due time instruct the user, 

3. who contravenes a provision on a security obligation, contained in § 13 sec. 4 (1 to 4 or 5), 

4. who, contrary to § 14 sec. 1 or § 15 sec. 1(1) or sec. 8(1 or 2), 

collects or uses personal information or who does not, or not in due time, delete such 

information, or 

5. contrary to § 15 sec. 3(3), who combines the user utility service data with information on 

the physical person protected by a pseudonym. 

(3) The infringement is punishable with a fine of up to fifty thousand euros. 

 


