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Joana Mendes 
Research Themes 
 
 
1. Participation Rights in EU Rulemaking 

Joana has assessed critically the scope and meaning of participation rights in EU law, 
as the rights of individuals and collective entities to be heard in the decisional 
procedures that precede the adoption of a decision or a general regulatory act by an 
administrative authority.  
In her monograph, she examined the rationales and scope of the EU Court’s case law 
on the right to be heard and confronted it with the Court’s approach to participation 
in rulemaking. Based on an empirical analysis in three sectors of EU law, she 
concluded that the way EU rulemaking affects legally protected interests justifies an 
extension of participation rights to rulemaking procedures. She grounded her 
normative proposals for the extension of the scope of participation rights in EU law 
on a rule of law conception of participation that she built on the basis of a 
comparative administrative law study. This comparative study provided a normative 
framework against which to assess critically EU law and the institutional practices on 
participation that have shaped EU governance processes.  
In her more recent work on participation she has stressed the difference between 
various approaches to participation in EU and global governance. 
 
Main Publication 
• Participation in EU Rulemaking. A Rights-based Approach, Oxford University 

Press, 2011 
 
 
2. Administrative Procedure, Procedural Guarantees and Rulemaking 

The procedures leading to the adoption of delegated and implementing acts in the EU 
have been fraught with institutional controversies, but much less attention has been 
paid to the normative consequences of the Treaties’ provisions on transparency and 
participation in this regard. Joana’s work within the ReNEUAL network has placed 
this line of research as well as her previous doctoral work in the broader context of 
the constitutionalisation of rulemaking procedures, of the current gaps of the EU 
administrative procedure vis-à-vis the EU’s constitutional principles, and the 
possibilities of the adoption of a new EU law on the administrative procedure. 
 
Selected publications 
•  “Executive Rulemaking: Procedures in Between Constitutional Principles and 

Institutional Entrenchment” in Carol Harlow, Päivi Leino-Sandberg, Giacinto 
della Cananea (eds.) Research Handbook in EU Administrative Law (forthcoming, 
2017)  
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• “The Making of Delegated and Implementing Acts: Legitimacy Beyond Inter-
Institutional Balances” in Carl Frederik Bergström and Dominique Ritleng (eds.) 
Rule-making by the European Commission: the New System, Oxford University Press 
(2016), pp. 233-256 

• “Constitutionalising EU Executive Rule-Making Procedures: A Research 
Agenda” (with Deirdre Curtin and Herwig Hofmann), European Law Journal, Vol. 
19, No. 1, 2013, pp. 1-21 

• ReNEUAL Model Rules on EU Administrative Procedure – Book II, 
Rulemaking (together with Deirdre Curtin and Herwig Hoffman), available at 
http://www.reneual.eu/publications/ReNEUAL%20Model%20Rules%202014/
Book%20II%20-
%20Administrative%20Rulemaking_individualized_final%202014_09_03.pdf  

 
 
3. Democracy in the EU 

Joana’s research on democracy has focused on the legal implications of the EU Treaty 
provisions on democracy. She argues that these provisions, while building on past 
institutional practices, entail a fundamental normative shift in the way democracy 
ought to be conceptualised in the EU. One ought to re-think democracy in the EU on 
the basis of a complementarity between representation and participation, which has 
become a pillar of EU democracy. Joana’s work has explored the legal implications of 
this normative shift in approaching participation, taking law as a tool to create the 
minimum conditions upon which the transformation of EU democracy rests. 
Her work on democracy in the EU is relevant to recent research, which calls attention 
to the need to democratise the independent institutions of the EU, given the specific 
traits of the EU political system, in addition to the long-standing trend to reinforce 
the role of the European Parliament. 
  
Selected Publications 
• “Participation and the Role of Law after Lisbon: a Legal View on Article 11 

TEU”, Common Market Law Review, Vol. 48, No. 6, 2011, pp. 1849-1878 
• “La Legittimazione dell’Amministrazione dell’UE: Tra Istanze Istituzionali e 

Democratiche” in Luca de Lucia and Barbara Marchetti (eds.), L’Amministrazione 
europea e il suo diritto, Il Mulino (2015), pp. 89-116  

 
 
4. EU Law and International Regulatory Collaboration 

The reach of the EU’s executive power is both expanded (internally) and conditioned 
(externally) by global standards and decisions adopted by regulatory bodies set up 
under international agreements or, informally, by bureaucracies acting at the margin of 
state consent. Joana’s work identifies and discusses the implications of international 
regulatory collaboration for the procedural guarantees that have become a 
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cornerstone of (Western) national administrative laws in the course of the 20th 
century - rules on access to information, participation and the giving of reasons. Her 
work examines intertwined decision-making procedures that cut across EU and 
international levels of governance and that challenge the ability of law to limit 
executive action. In addition, it proposes a re-conceptualisation of the decision-
making procedures that operate the substantive coordination between different sites 
of governance where authority is generated and exercised. 
 
Selected Publications 
• “Participation in a New Regulatory Paradigm: Collaboration and Constraint in 

TTIP’s Regulatory Cooperation”, IILJ Working Paper 2016/5 (MegaReg Series), 
2016  
(https://wp.nyu.edu/megareg/wp-
content/uploads/sites/3134/2016/06/Mendes_IILJ-2016_5-MegaReg.pdf) 

• “EU Law and Global Regulatory Regimes: Hollowing Out Procedural 
Standards?”, International Journal of Constitutional Law, Vol. 10. No. 4, 2012, pp. 
988-1022  

• “Rule of Law and Participation: A Normative Analysis of Internationalised 
Rulemaking as Composite Procedures?”, International Journal of Constitutional Law, 
Vol. 12, No. 2, 2014, pp. 370-401 

 
 
5. Administrative Discretion and the Role of Law 

How does EU law structure the Commission’s exercise of administrative discretion? 
To what extent do legislative norms provide criteria that guide the substantive choices 
of EU administrative actors? These questions pertain to the relationship between law 
and administrative discretion. Joana addresses them in her current work. While 
lawyers usually answer these questions by analysing judicial review of discretion, she 
argues that case law provides only a partial answer. An exclusive focus on case law 
analysis may overlook the ways in which executive actors delimit their own spaces of 
discretion in view of the applicable law and decide within those spaces of discretion. 
It also likely disregards the circular influences between judicial review of 
administrative discretion, on the one hand, and the way administrative actors exercise 
discretion, on the other. This is the core of Joana’s research on EU administrative 
discretion. Addressing these questions in a novel way is particularly important in a 
context in which the ECB, the Commission and the EU agencies have acquired 
significant new decision-making powers that have affected the balance between the 
EU institutions and that may overshadow the role of the Court in EU integration. 
 
 
Selected Publications 
• “Bounded Discretion in EU Law: A Limited Judicial Paradigm in a Changing 

EU” Modern Law Review (forthcoming) 
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•  “Discretion, Care and Public Interests in the EU Administration: Probing the 

Limits of Law”, Common Market Law Review, Vol. 53, No. 2, pp. 419-52 (2016) 
 
 
6. Allocating Authority in Global Governance: Balancing Institutions (with 

Ingo Venzke) 
The legitimacy of authority exercised by international and European administrations 
and courts is fundamentally contested. Their authority cannot be tied back to the 
state, while state institutions remain (formally at least) the strongholds of democratic 
legitimacy as conceived in the tradition of liberal constitutionalism. In their various 
facets, existing analyses of the legitimacy of authority beyond the state overlook one 
fundamental point: the way authority ought to be balanced and distributed beyond the 
state. Starting from the premise that inter- and supranational public authority, like all 
public authority, needs to be allocated and justified by virtue of its division, Joana and 
her colleague Ingo Venzke explore how such allocation should be conceived and how 
institutions should relate to one another beyond the state. Building on separation of 
powers theory, we argue that any authority needs to be allocated in a way that is 
attuned to the specific legitimacy assets that each actor can feed into governance, in 
view of the effects of their specific acts. We also explore the reflections of this 
normative programme in the practice of supranational and international courts and 
administrations. 
 
Publication: 
Allocating Authority: Who Should Do What in European and International Law? (co-edited 
with Ingo Venzke), Hart Publishing (forthcoming) 


